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Seven	
  Trust-­‐Based	
  Asset	
  Protection	
  Strategies	
  
for	
  You	
  and	
  Your	
  Family	
  	
  
	
  
You	
  don’t	
  have	
  to	
  make	
  your	
  family’s	
  assets	
  easy	
  for	
  creditors	
  
to	
  reach.	
  	
  Protecting	
  your	
  hard-­‐earned	
  assets	
  for	
  the	
  benefit	
  of	
  
yourself	
  and	
  your	
  family	
  can	
  be	
  accomplished	
  through	
  careful	
  
planning.	
  These	
  seven	
  trust-­‐based	
  asset	
  protection	
  strategies	
  
can	
  put	
  significant	
  (and	
  often	
  insurmountable)	
  obstacles	
  in	
  the	
  
way	
  of	
  a	
  creditor. 
	
  	
  
In	
  this	
  newsletter	
  you	
  will	
  learn	
  about	
  seven	
  trust-­‐based	
  asset	
  
protection	
  strategies	
  and	
  how	
  they	
  can:	
  
	
  

• Protect	
  your	
  assets	
  from	
  creditors,	
  predators,	
  and	
  
lawsuits.	
  

• Protect	
  assets	
  gifted	
  to,	
  or	
  inherited	
  by,	
  your	
  spouse,	
  
children,	
  or	
  other	
  beneficiaries.	
  

	
  
If	
  you	
  have	
  questions	
  or	
  would	
  like	
  to	
  discuss	
  your	
  options	
  for	
  
trust-­‐based	
  asset	
  protection,	
  please	
  call	
  our	
  office	
  now.	
  

	
  
Four	
  Types	
  of	
  Lifetime	
  Asset	
  Protection	
  Trusts	
  –	
  Having	
  

Your	
  Cake	
  and	
  Eating	
  it	
  Too	
  
A	
  Lifetime	
  Asset	
  Protection	
  Trust	
  is	
  an	
  irrevocable	
  trust	
  created	
  
during	
  your	
  lifetime	
  that	
  can	
  be	
  used	
  to	
  accomplish	
  several	
  
goals.	
  
	
  

1. A	
  Medicaid	
  Planning	
  Trust	
  may	
  qualify	
  you	
  or	
  your	
  
spouse	
  for	
  Medicaid	
  while	
  preserving	
  an	
  income	
  stream	
  
for	
  the	
  well	
  spouse	
  and	
  protecting	
  the	
  trust	
  assets	
  from	
  
estate	
  recovery	
  after	
  death.	
  
	
  

2. A	
  Lifetime	
  QTIP	
  Trust	
  is	
  a	
  lifetime	
  trust	
  for	
  your	
  spouse’s	
  
benefit	
  using	
  the	
  gift	
  tax	
  marital	
  deduction.	
  This	
  can	
  
provide	
  asset	
  protection	
  plus	
  a	
  reduction	
  in	
  overall	
  
estate	
  taxes.	
  
	
  

3. A	
  Family	
  Bank	
  Trust,	
  also	
  known	
  as	
  Spousal	
  Lifetime	
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Community	
  Corner	
  
Community	
  participation	
  is	
  a	
  
cornerstone	
  for	
  the	
  members	
  of	
  our	
  
office.	
  	
  This	
  month	
  we	
  highlight	
  Don	
  
Sweet’s	
  role	
  in	
  supporting	
  girls	
  softball	
  
as	
  a	
  coach	
  &	
  …	
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  Page	
  6]	
  
	
  	
  	
  
	
  

Upcoming	
  Seminar	
  Schedule:	
  
January	
  29th,	
  Thursday	
  	
   6pm	
  
Basic	
  protection	
  planning	
  all	
  families	
  should	
  
have	
  in	
  place:	
  	
  trusts,	
  wills,	
  powers	
  of	
  attorney	
  –	
  
who,	
  what,	
  why	
  &	
  how.	
  RSVP	
  Here	
  
	
  
February	
  26th,	
  Thursday	
   6pm	
  
Blended	
  family	
  protection	
  planning	
  –	
  2nd	
  
marriage?	
  	
  Children	
  from	
  prior	
  marriage?	
  	
  
Strategies	
  for	
  protecting	
  all	
  parties.	
  RSVP	
  Here	
  
	
  
Location	
  at	
  Rodnunsky	
  &	
  Associates	
  conference	
  
Room.	
  	
  Seminars	
  are	
  complimentary.	
  	
  Kindly	
  
RSVP	
  as	
  seating	
  is	
  limited.	
  	
  Please	
  call	
  650-­‐285-­‐
5400	
  *103	
  or	
  email	
  
hermelinda.lunardelli@rodnunskylaw.com. 
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Access	
  Trust	
  (“SLAT”)	
  is	
  a	
  lifetime	
  trust	
  for	
  your	
  spouse’s	
  benefit	
  using	
  annual	
  exclusion	
  gifts	
  and	
  the	
  
lifetime	
  gift	
  tax	
  exemption.	
  Again,	
  these	
  trusts	
  can	
  provide	
  asset	
  protection	
  plus	
  a	
  reduction	
  in	
  
overall	
  estate	
  taxes.	
  	
  
	
  

4. A	
  Domestic	
  Asset	
  Protection	
  Trust	
  (“DAPT”)	
  is	
  a	
  lifetime	
  trust	
  for	
  your	
  benefit,	
  primarily	
  providing	
  
asset	
  protection.	
  

	
  
1.	
  	
  Medicaid	
  Planning	
  Trusts	
  	
  	
  
Medicaid	
  Planning	
  Trusts	
  may	
  help	
  you	
  and	
  your	
  spouse	
  (if	
  you’re	
  married):	
  
	
  

• Qualify	
  for	
  Medicaid	
  while	
  protecting	
  an	
  income	
  stream	
  for	
  the	
  benefit	
  of	
  the	
  well	
  spouse.	
  
• Avoid	
  estate	
  recovery.	
  	
  Assets	
  held	
  in	
  this	
  trust	
  will	
  pass	
  to	
  your	
  heirs	
  protected	
  from	
  the	
  

government’s	
  estate	
  recovery,	
  which	
  would	
  otherwise	
  require	
  paying	
  back	
  Medicaid	
  benefits	
  that	
  
were	
  received	
  during	
  your	
  lifetime.	
  

	
  
Planning	
  Tip:	
  	
  Medicaid	
  is	
  jointly	
  funded	
  by	
  the	
  federal	
  and	
  state	
  governments,	
  so	
  each	
  state	
  sets	
  its	
  own	
  
rules	
  and	
  guidelines	
  for	
  Medicaid	
  eligibility	
  and	
  estate	
  recovery.	
  	
  Therefore,	
  a	
  Medicaid	
  Planning	
  Trust	
  must	
  
be	
  tailored	
  to	
  the	
  laws	
  of	
  your	
  state	
  of	
  residence.	
  	
  Trusts	
  may	
  also	
  be	
  subject	
  to	
  a	
  look-­‐back	
  period	
  (NOT	
  
“disqualification	
  period”)	
  of	
  three	
  or	
  five	
  years.	
  	
  Medicaid	
  Planning	
  usually	
  works	
  best	
  if	
  done	
  as	
  early	
  as	
  
possible,	
  so	
  please	
  call	
  our	
  office	
  now	
  if	
  you	
  have	
  Medicaid	
  planning	
  questions.	
  
	
  
2.	
  	
  Lifetime	
  QTIP	
  Trusts	
  	
  	
  
When	
  one	
  spouse	
  is	
  significantly	
  wealthier	
  than	
  the	
  other	
  spouse,	
  a	
  Lifetime	
  QTIP	
  Trust	
  offers	
  the	
  following	
  
benefits:	
  
	
  

• Makes	
  use	
  of	
  the	
  less	
  wealthy	
  spouse’s	
  federal	
  estate	
  tax	
  exemption.	
  
• Provides	
  a	
  lifetime,	
  asset-­‐protected	
  trust	
  for	
  the	
  benefit	
  of	
  the	
  wealthier	
  spouse	
  if	
  the	
  less	
  wealthy	
  

spouse	
  dies	
  first.	
  	
  (Subject	
  to	
  state	
  law.)	
  
• Insures	
  that	
  assets	
  left	
  in	
  the	
  trust	
  (after	
  both	
  spouses	
  die)	
  get	
  distributed	
  according	
  to	
  the	
  

wealthier	
  spouse’s	
  wishes.	
  
	
  
Planning	
  Tip:	
  	
  Lifetime	
  QTIP	
  Trusts	
  offer	
  a	
  great	
  deal	
  of	
  flexibility	
  when	
  spouses	
  have	
  lopsided	
  estates.	
  	
  
During	
  the	
  less	
  wealthy	
  spouse’s	
  lifetime,	
  that	
  spouse	
  will	
  receive	
  all	
  of	
  the	
  trust	
  income	
  and	
  may	
  be	
  
entitled	
  to	
  receive	
  principal.	
  	
  If	
  the	
  less	
  wealthy	
  spouse	
  dies	
  first,	
  then	
  the	
  assets	
  remaining	
  in	
  the	
  trust	
  will	
  
be	
  included	
  in	
  his	
  or	
  her	
  estate,	
  thereby	
  making	
  use	
  of	
  the	
  less	
  wealthy	
  spouse’s	
  estate	
  tax	
  exemption.	
  
Although	
  some	
  of	
  the	
  estate	
  tax	
  savings	
  might	
  be	
  obtainable	
  with	
  “portability,”	
  the	
  asset	
  protection	
  
aspects	
  are	
  only	
  available	
  with	
  a	
  Lifetime	
  QTIP.	
  	
  
	
  
Depending	
  on	
  applicable	
  state	
  law,	
  the	
  remaining	
  trust	
  funds	
  may	
  continue	
  in	
  an	
  asset-­‐protected,	
  lifetime	
  
trust	
  for	
  the	
  surviving	
  spouse’s	
  benefit.	
  These	
  trust	
  funds	
  will	
  be	
  excluded	
  from	
  the	
  surviving	
  spouse’s	
  
estate	
  when	
  he	
  or	
  she	
  later	
  dies	
  and	
  will	
  ultimately	
  be	
  distributed	
  according	
  to	
  the	
  wealthier	
  spouse’s	
  
wishes.	
  	
  	
  
	
  
3.	
  	
  Spousal	
  Lifetime	
  Access	
  Trusts	
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SLATs	
  or	
  “Family	
  Bank	
  Trusts”	
  became	
  popular	
  for	
  married	
  couples	
  in	
  2012	
  when	
  it	
  was	
  anticipated	
  that	
  we	
  
would	
  go	
  over	
  the	
  proverbial	
  “fiscal	
  cliff.”	
  	
  They	
  still	
  remain	
  popular	
  today	
  as	
  an	
  estate	
  tax	
  reduction	
  and	
  
asset	
  protection	
  strategy.	
  	
  	
  
	
  
This	
  trust	
  is	
  sometimes	
  also	
  referred	
  to	
  as	
  a	
  “Lifetime	
  Bypass	
  Trust”	
  since	
  it	
  is	
  funded	
  with	
  lifetime	
  gifts	
  that	
  
are	
  held	
  for	
  the	
  benefit	
  of	
  you	
  or	
  your	
  spouse.	
  	
  As	
  with	
  a	
  Bypass	
  Trust	
  created	
  after	
  the	
  first	
  spouse’s	
  
death,	
  distributions	
  from	
  a	
  SLAT	
  can	
  be	
  as	
  broad	
  or	
  as	
  limited	
  as	
  you	
  choose.	
  	
  	
  
	
  
Planning	
  Tip:	
  	
  SLATs	
  are	
  useful	
  if	
  you	
  live	
  in	
  a	
  state	
  that	
  does	
  not	
  collect	
  a	
  state	
  gift	
  tax	
  but	
  collects	
  a	
  state	
  
estate	
  tax	
  and	
  the	
  state	
  exemption	
  is	
  expected	
  to	
  remain	
  significantly	
  lower	
  than	
  the	
  federal	
  exemption	
  
(e.g.,	
  Maine,	
  Massachusetts,	
  Minnesota,	
  New	
  Jersey,	
  Oregon,	
  Vermont	
  and	
  Washington).	
  
	
  
4.	
  	
  Domestic	
  Asset	
  Protection	
  Trusts	
  
The	
  goals	
  of	
  a	
  DAPT	
  are	
  to	
  allow	
  you	
  to	
  fund	
  the	
  trust	
  with	
  your	
  own	
  property,	
  maintain	
  some	
  degree	
  of	
  
interest	
  in	
  the	
  trust	
  as	
  a	
  beneficiary,	
  and	
  protect	
  the	
  trust’s	
  assets	
  from	
  your	
  creditors.	
  	
  Currently	
  16	
  U.S.	
  
states	
  permit	
  creation	
  of	
  DAPTs	
  and	
  the	
  number	
  will	
  likely	
  continue	
  to	
  grow,	
  although	
  laws	
  vary	
  widely	
  
from	
  state	
  to	
  state.	
  
	
  
Planning	
  Tip:	
  	
  The	
  laws	
  governing	
  DAPTs	
  are	
  relatively	
  new	
  and	
  still	
  evolving.	
  	
  In	
  addition,	
  U.S.	
  courts	
  have	
  
been	
  limited	
  in	
  interpreting	
  them.	
  	
  Aside	
  from	
  this,	
  bankruptcy	
  laws	
  allow	
  trust	
  assets	
  to	
  remain	
  exposed	
  
to	
  the	
  claims	
  of	
  your	
  creditors	
  for	
  ten	
  years.	
  	
  Nonetheless,	
  a	
  DAPT	
  can	
  be	
  a	
  powerful	
  asset	
  protection	
  
strategy	
  for	
  the	
  right	
  person.	
  	
  

	
  
Three	
  Types	
  of	
  Testamentary	
  Asset	
  Protection	
  Trusts	
  –	
  Ruling	
  from	
  the	
  Grave	
  
A	
  Testamentary	
  Asset	
  Protection	
  Trust	
  is	
  an	
  irrevocable	
  trust	
  created	
  after	
  your	
  death	
  and	
  used	
  for	
  

a	
  variety	
  of	
  reasons.	
  
	
  

1. Irrevocable	
  Life	
  Insurance	
  Trusts	
  (“ILITs”)	
  protect	
  life	
  insurance	
  proceeds	
  for	
  the	
  benefit	
  of	
  your	
  
heirs.	
  
	
  

2. Standalone	
  Retirement	
  Trusts	
  protect	
  retirement	
  accounts	
  for	
  the	
  benefit	
  of	
  your	
  heirs.	
  
	
  

3. Discretionary	
  Trusts	
  protect	
  other	
  assets	
  for	
  the	
  benefit	
  of	
  your	
  heirs.	
  
	
  
1.	
  	
  Irrevocable	
  Life	
  Insurance	
  Trusts	
  	
  
An	
  ILIT	
  is	
  a	
  powerful	
  tool	
  for	
  leveraging	
  generation-­‐skipping	
  planning	
  and	
  protecting	
  insurance	
  proceeds	
  for	
  
the	
  benefit	
  of	
  your	
  intended	
  beneficiaries.	
  In	
  addition	
  to	
  asset	
  protection,	
  an	
  ILIT	
  can	
  remove	
  life	
  insurance	
  
proceeds	
  from	
  your	
  estate	
  for	
  estate	
  tax	
  purposes	
  and,	
  with	
  proper	
  planning,	
  provide	
  much-­‐needed	
  
liquidity	
  for	
  owners	
  of	
  illiquid	
  assets,	
  like	
  farms,	
  closely	
  held	
  businesses,	
  or	
  real	
  estate.	
  
	
  	
  
2.	
  	
  Standalone	
  Retirement	
  Trusts	
  	
  	
  
Because	
  of	
  the	
  recent	
  U.S.	
  Supreme	
  Court	
  decision	
  in	
  Clark	
  v.	
  Rameker	
  (which	
  held	
  that	
  an	
  IRA	
  inherited	
  by	
  
a	
  non-­‐spouse	
  beneficiary	
  is	
  not	
  protected	
  from	
  the	
  beneficiary’s	
  bankruptcy	
  creditors),	
  the	
  Standalone	
  
Retirement	
  Trust	
  has	
  become	
  an	
  important	
  vehicle	
  for	
  protecting	
  retirement	
  accounts	
  from	
  the	
  creditors	
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of	
  your	
  beneficiaries.	
  
	
  
Planning	
  Tip:	
  	
  If	
  you	
  have	
  more	
  than	
  $200,000	
  in	
  a	
  retirement	
  account	
  and	
  you	
  have	
  named	
  your	
  children	
  
as	
  primary	
  beneficiaries	
  of	
  the	
  account,	
  then	
  please	
  call	
  our	
  office	
  now	
  to	
  discuss	
  how	
  a	
  Standalone	
  
Retirement	
  Trust	
  can	
  be	
  used	
  to	
  protect	
  the	
  account	
  from	
  your	
  children’s	
  creditors	
  after	
  death.	
  
	
  
3.	
  	
  Discretionary	
  Trusts	
  
A	
  Discretionary	
  Trust	
  is	
  an	
  Irrevocable	
  Trust	
  that	
  can	
  be	
  built	
  into	
  an	
  ILIT	
  and	
  is	
  an	
  integral	
  part	
  of	
  a	
  
Standalone	
  Retirement	
  Trust.	
  	
  You	
  can	
  also	
  include	
  a	
  Discretionary	
  Trust	
  for	
  each	
  of	
  your	
  beneficiaries	
  in	
  
your	
  Revocable	
  Living	
  Trust	
  to	
  protect	
  other	
  assets.	
  	
  	
  
	
  
Planning	
  Tip:	
  	
  If	
  you	
  are	
  concerned	
  about	
  an	
  heir	
  who	
  is	
  (or	
  may	
  become)	
  a	
  spendthrift,	
  married	
  to	
  an	
  
overreaching	
  spouse,	
  bad	
  at	
  managing	
  money,	
  in	
  a	
  high-­‐risk	
  profession,	
  or	
  worried	
  about	
  being	
  sued,	
  we	
  
can	
  help	
  you	
  incorporate	
  Discretionary	
  Trusts	
  into	
  all	
  of	
  the	
  testamentary	
  trusts	
  created	
  in	
  your	
  estate	
  
plan.	
  
	
  
Trust-­‐Based	
  Asset	
  Protection	
  Planning	
  -­‐	
  The	
  Bottom	
  Line	
  
Although	
  asset	
  protection	
  trusts	
  must	
  be	
  irrevocable	
  to	
  safeguard	
  the	
  trust	
  property,	
  they	
  still	
  offer	
  a	
  great	
  
deal	
  of	
  flexibility	
  and	
  protection	
  for	
  your	
  own	
  property	
  as	
  well	
  as	
  property	
  gifted	
  to,	
  or	
  inherited	
  by,	
  your	
  
loved	
  ones.	
  	
  	
  
	
  
This	
  type	
  of	
  planning	
  can	
  become	
  complicated	
  and	
  should	
  not	
  be	
  attempted	
  without	
  the	
  assistance	
  and	
  
counseling	
  of	
  an	
  experienced	
  attorney.	
  	
  We	
  are	
  here	
  to	
  answer	
  your	
  questions	
  about	
  trust-­‐based	
  asset	
  
protection	
  strategies	
  and	
  advise	
  you	
  on	
  planning	
  options.	
  	
  Please	
  feel	
  free	
  to	
  call	
  our	
  office	
  now.	
  
	
  
	
  
This	
  newsletter	
  is	
  for	
  informational	
  purposes	
  only	
  and	
  is	
  not	
  intended	
  to	
  be	
  construed	
  as	
  written	
  advice	
  
about	
  a	
  Federal	
  tax	
  matter.	
  Readers	
  should	
  consult	
  with	
  their	
  own	
  professional	
  advisors	
  to	
  evaluate	
  or	
  
pursue	
  tax,	
  accounting,	
  financial,	
  or	
  legal	
  planning	
  strategies. 

 

 

 
Community	
  Involvement	
  Continued:	
  (cont’d	
  from	
  Front	
  Page)	
  a	
  member	
  of	
  the	
  San	
  Carlos	
  Youth	
  Softball	
  
Association	
  Board	
  of	
  Directors.	
  	
  As	
  a	
  coach	
  of	
  a	
  local	
  youth	
  softball	
  team,	
  Don	
  organizes	
  and	
  leads	
  weekly	
  
practices	
  and	
  games.	
  	
  He	
  believes	
  that	
  volunteering	
  provides	
  girls	
  with	
  “the	
  opportunity	
  to	
  stay	
  active,	
  
connect	
  with	
  peers	
  and	
  develop	
  valuable	
  life	
  skills.”	
  	
  SCYSA	
  is	
  comprised	
  of	
  volunteers	
  who	
  make	
  the	
  
experience	
  possible	
  for	
  the	
  kids	
  by	
  giving	
  back.	
  	
  “I	
  enjoy	
  working	
  with	
  the	
  young	
  athletes	
  and	
  other	
  parents,”	
  
Don	
  continued	
  “in	
  the	
  end,	
  whether	
  it	
  is	
  softball,	
  or	
  estate	
  planning,	
  it’s	
  all	
  about	
  the	
  kids	
  because	
  they	
  are	
  
our	
  future.”	
  	
  Outside	
  of	
  direct	
  involvement,	
  Rodnunsky	
  &	
  Associates	
  supports	
  clients	
  in	
  their	
  charitable	
  
planning	
  by	
  providing	
  guidance,	
  tax	
  advice	
  and	
  creating	
  structures	
  that	
  help	
  the	
  community. 
 


